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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
GARY NICHOLAS BALL,
Defendant-Appellant.

NO. 43387
Ada County Case No.
CR-2014-15558

RESPONDENT'S BRIEF

Issue
Has Ball failed to establish that the district court abused its discretion by
imposing a unified sentence of 20 years, with 10 years fixed, upon his guilty plea to
trafficking in heroin?

Ball Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Ball pled guilty to trafficking in heroin (between seven and 27 grams) and the
district court imposed a unified sentence of 20 years, with 10 years fixed. (R., pp.5862.) Ball filed a notice of appeal timely from the judgment of conviction. (R., pp.63-65.)
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Ball asserts that the indeterminate portion of his sentence is excessive in light of
his substance abuse and acceptance of responsibility. (Appellant’s brief, pp.3-5.) The
record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The penalty for trafficking in heroin (between seven and 27 grams) is not less
than 10 years fixed, up to life in prison.

I.C. § 37-2732B(a)(6).

The district court

imposed a unified sentence of 20 years, with 10 years fixed, which falls well within the
statutory guidelines. (R., pp.58-62.) At sentencing, the district court articulated the
correct legal standards applicable to its decision and also set forth in detail its reasons
for imposing Ball’s sentence. (Tr., p.30, L.1 – p.35, L.8.) The state submits that Ball
has failed to establish an abuse of discretion, for reasons more fully set forth in the
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attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Ball’s conviction and
sentence.

DATED this 4th day of December, 2015.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4th day of December, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General
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2 arms, so to speak, and he couldn't break free from
3 that.
4
He Is a very well educated Individual.
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5 He's got a bachelor's degree in psychology with a
6 minor in philosophy. Got a 2.96 GPA. He made
7 positive strides for I guess It was about
8 13 years.
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1 described In the PSI, heroin took him within our
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that in terms of what Is appropriate. For that
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reason I am going to spend a few moments simply
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going over the record that Mr. Ball does have.
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productive citizen In society once again.
Unfortunately In this situation, the legislature
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has dictated that he face a mandatory minimum of
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ten years.
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years fixed and a minimum of a $15,000 fine. I do
have some discretion as to any sentence beyond

addiction under control, I belleve can be a
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has no discretion. I must Impose a minimum of ten
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This is someone who, If he can get his

THE COURT: As Counsel has noted, In terms
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Obviously the primary one of concern
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for the Court Is the prior trafficking conviction
from 1998 for methamphet.amlne. There have also
been numerous misdemeanors, including a battery
that was amended from attempted strangulation In

2012; malicious injury to property; intentional
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destruction of a telecommunication line or device;

less than 10 years fixed, but ultimately my client
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two DUis. And most of the others though tend to
be driving-related. There was a much earlier DUI

pied guilty prior to trial rather than risk the
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In 1996 as well from what I could discover.

drug violator in this case, which would have ended
up giving him a mandatory minimum sentence of
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And we tried diligently and negotiated
with the State to try and work out some resolution

20 years. It Is what it Is, and he pied guilty
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and he is throwing himself .:it the mercy of the
court today. But he ts asking the Court to
consider either no tall or a fairly short tall,
glvon tho longth of tlmo that he's: going to be

Indications are that Mr. Ball had a
good childhood until about the age of 13, when his
parents got divorced, and then he really began to
struggle thereafter. He moved with his mother
lnltlally to Montana but eventually came back to
live with his father. His father basically was
working the b@tter part of every day and
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1 Incarcerated.
There is no Issue w ith regards to the
2

11:~
11°«1.W

1 consequently there was little to no supervision
2 for Mr. Ball. He began getting Into trouble. His
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amount of restitution. But he's not going to be
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3 father eventually kicked him out and led to the
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able to pay It for ten years, that's re.illy the
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Issues that he has had with substances and the
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only thing we have to say. He's going to be
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other problems that he has had to deal with.
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As has been noted he •• a good
6
1 educational background, a college graduate with a
8 bachelor's degree In psychology and philosophy,
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going to be In custody for so long towards his

\U1Mt

9

cost and fines and Impose as little or mlnlmol
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amounts as possible.
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locked up for a long time. So we don't have any
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basis to object to It. But we are asking the
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8 Court to take Into account the fact that he's
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THE COURT: Okay. Thank you.
Mr. Ball, you do have the right to
there anything you would like to say before
sentencing?
THE DEFENDANT: I'd just like to say that I
do accept full responsibility for what I did. I'm
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sorry If anyone felt I was trying to minimize. It
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wasn't necessarily my intention. And I just want
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to thank you all for your time.
THE COURT: Thank you.
Counsel, is there any legal reason as
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to why sentence could not be Imposed?
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MS. COMSTOCK: No, Your Honor.

of 4 sheets
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Has worked as a framer and at various other jobs
Physical health he describes as
excellent. Mental health review Indicated no
reported mental health Issues, prior diagnoses or
treatment. There was some symptoms consistent
with /\DHD, but again, not enough for the evaluator
to express any significant concerns. And really,

,.,....,. 17 the recommendation for the mental health review
'"''"" 18 was simply for substance use treatment.
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He has had significant Issues with
substances, Including alcohol, heroin,
prescription drugs, and others. The GAIN·!
assessment that was prepared diagnosed him with
alcohol abuse, amphetamine dependence, and opioid

"""'~ 24 dependence, and did recommend a level 2.1
'""'"" 25
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Intensive outp.itient treatment program.
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34

32
1MVM

1

,,~l,U(

2

3
4
tt~•ZAV
5
H :'2AAI
6
1U2/l.l,A
7
11:~,...... 8
n ;47AM
9
11,,v.,, 10
11,•aAM 11

The LSI·R score of 38 puts him at a
high risk to re-offend.
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recommending Imposition of sentence did note that

6 Defense, I wlll also enter an order and judgment
6 for restitution In this matter In the amount of
, ,:.cS>J.A 7 $3,201.97.
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I am going to recommend to the BMrd of
8
11·, uv 9 Correction that Mr. Ball be considered for any and

Mr. Ball had made some progress upon his release
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from prison, Including completing parole and
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graduated from BSU. However, he reverted to his
old ways, something that Ms. Comstock has alluded
to as well, that eventually led to him com ing back
before this Court.
The Court in imposing sentence Is

11,4$.<.U
11:4l.'M

always guided by the Toohlll factors. Its primary

13
....,,.,, 14

considerations being punishment, deterrence, and
rehilhllltatlon. Or Its primary considerations
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impose the mandatory minimum fine of $15,000 In
,,:......,,. 4 the case. And there being no opposition from the

And the presentence investigator In
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appropriate and when you would be able to start

rather being protecting the community, with

ll:4MII

15

that.

secondary considerations of punishment, deterrence
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I do need to advise you, sir, of your
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right to appeal this decision of the Court. The

Clearly this Is a case where
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rehabilitation would be of some benefit, given the
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substance abuse Issues that Mr. B1111 does h11ve.
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However, because of the mandatory sentencing
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22 requirements of the statute, I have no discretion
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to consider options other than Incarceration. And
therefore, as I had Indicated, the only Issue for
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...,,..,,. 25 me is lo whal lhe indeterminate portion of the

appeal does have to be flied within 42 days from

19 date the judgment enters. If you are an Indigent
20 person and could not afford your own attorney, one
21 could be at State expense as well.
22
Mr. Ball, In your case, sir, I did feel
23 that a period of Indeterminate sentence for the
24 posslblllty of parole was absolutely appropriate.
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them, sir, as to which programming they feel Is
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10 all forms of treatment for substance abuse Issues
11 while In their custody, up to and including the
12 Therapeutic Community, It Is going to be up to
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.. ._ 17 or rehabilitation .
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1 fixed portion of your sentence.
I will also, as required by statute,
2
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I think that Is going to be the best possible way
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1 sentence should be under these clrcumst11nces.
2
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keep you away from drugs. You demonstrated In
"""" 1 to
the
past you can do that when on parole. And
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Considered as a whole, considering the
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Toohlll factors, considering the prior record, and
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the one prior trafficking offense, the court finds
that the State's recommendation Is appropriate In
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this case. Even if upon completion of lhe fixed
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portion of his term my thought Is that a period of
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parole would ensure hopefully continued
compliance. He certainly demonstrated that
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previously. And my concern would be If I put on
too short of an Indeterminate t erm we would be
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ru nning the risk of further offense again In the
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future.
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going to enter a judgment of conviction. I am
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going to sentence Mr. Ball to the custody of the
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Board of Correction for a term of 20 years. As
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required by statute, the first ten years of th11t
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sentence will be fixed, followed by ten years
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Indeterminate.
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By my calculations, Mr. Ball, you've
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now been In custody for about eight months.
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show a total of 239 days as of today's date. You
will receive credit for that time towards the
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going to Impose the following sentence: I am
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(Hearing concluded.)
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therefore, I did feel that my sentence was the
appropriate one under the circumstances.
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My hope IS with the benefit of any
6 treatment you might receive and with that
7 supervision for an extended period of time,
8 hopefully we won't see you back In court again.
9
Thank you.
10
THE DEFENDANT: Thank you.
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Therefore, the Court In this case Is
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